IN THE HIGH COURT OF JUDICATUR ANDHRA PRADESH AT HYDERABAD
(SPECIAL ORIGINAL JURISDICTION)

TUESDAY THE TWENTY SECOND DAY OF DECEMBER

ONE THOUSAND NINE HUNDRED AND NINETY EIGHT

PRESENT

THE HON’BLE MR. JUSTICE B. SUDERSHAN REDDY

WRIT PETITION No. 3263 OF 1988
Between
P. Latchanna







Petitioner
1.  Govt. of A.P., rep by Secretary, Social Welfare Dept. Hyd.

2.  Agent to Govt. of A.P (Dist. Collector, W. G. Eluru.

3.  The Spl. Dy. Collector, Tribal Welfare, Eluru

4.  The Spl. Dy. Tahsildar no. 1 Tribal Welfare, Eluru.

5.  Kunja Bheemayya

P. Venkanna







Respondents

(W. P is dismissed as against R6

vide court order dt. 16-11-90) 
Petition under Article 226 of the Constitution of India praying that in the circumstances stated in the affidavit filed here in the High Court will be pleased to issue a writ of …… or other appropriate writ or order or directions in the nature there of  to call dt. 3.7.84 (ii) in S.R.A. Nos. 69/78, 71/78, 72/78, 73/78 and 74/78 on the file of the Agent to Govt. W. Godavari Eluru, and (iii) S.R. Nos. 6, 8, 9, 10, 12 of 78 Spl. Dy. Collector Tribal Welfare Eluru and to quash the orders of respondents 1 to 3 directly ejectment of the petitioner from the lands.
For the Petitioner: Mr. K. Mangachary, Advocate

For the Respondents 1 to 4: G. P. for Social Welfare

For the Respondent no. 5: Mr. Ramalingeswara Rao, Advocate

For the Respondent no. 6: dismissed as per court order dt. 16.11.90

The Court made the following Order:

The question involved in the instant writ petition is squarely covered by the order passed by this Court in W.P. No. 3264 of 1988 today.  Following the same this writ petition is also disposed of direction the Government to here the matter on …and pass appropriate orders.  An appropriate decision in this regard shall be taken by the Government within ten weeks from the date of receipt of a copy of this order after giving reasonable opportunity of being heard to all the parties.  No costs. 

Sd/- A.D. KELKER

ASST. REGISTRAR

//true copy//

To

1.  The Chief Secretary, Govt. of A.P. Secretariat Bidas., Hyd.

2.  The Secretary, Govt. of A.P., Social Welfare Dept., Hyd.

3.  The Spl. Dy. Collector, tribal welfare, Eluru, W. G. Dist

4.  The Spl. Dy. Tahsildar No.(1) Tribal Welfare, Eluru, W. G. Dist.

5.  Dist. Collector, W. G. Dist, at Eluru

6.  2CD copies

HIGH COURT
DATED: 22-12-98

ORDER

WP. NO. 3263/98

Disposing of the WP without Costs.

IN THE HIGH CORT OF ANDHRA PRADESH: HYDERABAD

(SPECIAL ORIGINAL JURISDICTION)

W.P. No. 3263 of 1988

Between

P. Latchanna







Petitioner

And

Agent to Government of A.P.,

and others







Respondents

AFFIDAVIT OF THE PETITIONER

I, P. Latchanna, son of Arjunudu, Indian aged about 54 years, residing at Ankannagudem, polavaram Taluk, now come down to Hyderabad, solemnly affirmed state as follows:

1.
I am the petitioner herein and I am acquainted with the facts of the case.

2.
The Special Deputy Tahsildar, No. (1) Tribal Welfare, Eluru filed complaints before the Special Deputy Collector, Tribal Welfare, Eluru in (a) S. R. 6/78 in respect of Land known as Gumpanichettu Chelka in patta No. 92 measuring ac. 2.00 cents (Appeal S.R.A. 73/78 on the file of the Agent to Government of A.P. (District Collector, West Godavari)
b)  S.R. 8/78 (in respect of land known as Vippa Chettu Chelka in patta No. 92 measuring ac. 10.00 cents (Appeal S.R.A. 72/78)

c)  S.R. 9/78 (in respect of land known as Teka Koyya Chelka in patta No. 43 measuring ac. 7.00 cents (Appeal S.R.A. 74/78)

d)  S.R. 10/78 (in respect of land known as Vippa Koyya Chelka in patta No. 92 measuring ac. 6.00 cents (Appeal S.R.A. 71/78)

e)  S.R. 12/78 (in respect of land known as Somme Koyya Chelka in patta No. 92 measuring ac. 6.00 cents (Appeal S.R.A. 74/78)

f)  S.R. 13/78 (in respect of land known as Vippa Koyya Chelka in patta No. 92 measuring ac. 10.00 cents (Appeal S.R.A. 13/78) under Sec. 3(2) of the A.P. Schedule Areas Land Transfer Regulation-I of 1959 as amended by Regulation 1 of 1970 against the petitioner and another, stating that the non-tribals are in possession of the lands in Yepulapadu, hamlet of Korsavarigudem, Polavaram taluk, West Godavari District described in the schedule mentioned in each S. R., which belonged to tribals (Kunja Bheemayya), that their possession is illegal and that the land may be restored to the tribal after ejecting the petitioner and another there from as the transactions entered in to by them are null and void under the provisions of the regulations.
3.
The petitioners herein this and in the other writ petitions contended among others that the impugned transactions are not null and void and are according to law, and that they are ‘Malas’ residing in Agency Tracts and are Scheduled Tribes and that the lands are acquired by ‘Podu’ cultivation and that they can not be evicted from the lands in their possession and enjoyment.

4.
Overruling the contentions, the Special Deputy Collector, Tribal Welfare, Eluru by orders dated 5.7.1978 in S.R. 6, 8, 9, 10 and 12/78 ordered eviction of the petitioner and another.  The petitioner submits that the impugned orders of the special Deputy Collector, Tribal Welfare, Eluru are contrary to law and erroneous on the face of the record and are liable to be set aside. 
5.
Against the sad decisions in S. Rs. 6, 8, 9, 10 and 12 of 78 the petitioner and another preferred appeals S. R. AS, 73, 72, 74, 71 and 69 of 78 before the Agent to Government of Andhra Pradesh (District Collector) West Godavari, Eluru and applied for stay of ejectment of the petitioner and another from the lands.  The Agent to Government of Andhra Pradesh rejected the request for stay of eviction without exercising the discreation in  judicious manner and without giving any reasons.

6.
The petitioner filed W.P. Nos. 4287/79 etc, in the Hon’ble Court praying that the Hon’ble Court may be pleased to issue an appropriate writ order or directions in the nature there of to set aside the order of the Agent to the Government of Andhra Pradesh (District Collector, West Godavari) rejecting the request for stay of ejectmnet from the lands and to direct him to dispose of the petitions for stay according to law.  By orders dated 3-9-1979 the Hon.ble Court granted stay of eviction of the petitioner and another from the lands and directed the appeals filed before the Agent to the Government (District Collector) West Godavari District to be disposed of in two months.

7.
By a common order dated 31.1.1983 in Appeals S.R.A. 69, 71, 72, 73 and 78 the Agent to Government (District Collector) West Godavari District dismissed the Appeals holding that the petitioner and another ceased to be members of Scheduled Tribe after the coming in to force of the Constitutions (Schedule Tribes) order 1950 that the lands were taken on lease from the predecessors in title of the respondent, that the lease obtained by the petitioner and another contravened the provisions of A.P. Regulations 1 of 59 as amended by 1 of 70 and are void.

8.
Against the common order of the Agent to Government (District Collector, West Godavari) dated 31-1-83 in S. R. As. 69, 71, 72, 73 and 74 of 78 the petitioner and another preferred Revision Petitions before the Government of A.P and requested for stay of eviction from the lands.  

9.
As no orders were passed on the stay petitions and are not communicated to the petitioner the petitioner filed W.P. 3284/83 in the High Court praying that the Hon’ble Court may be pleased to issue an appropriate writ or order or direction in the nature thereof, according to law, the request for stay of operation of the orders directing ejectment dt. 5.7.78 in S.R. Nos. 6, 8, 9, 10 and 12 of 78 on the file of the special Deputy Collector (T.W), Eluru and in W.P.M.P. Nos. 4625 to 4629 of 83 prayed for stay of operation of the order of 5.7.78 directing eviction of the petitioner and another from the lands in their possession and confirmed by the common order dated. 31.1.83 in S.R.A. 69/78 etc, batch.  By orders dated 19.4.83 in the W.P.M.P. Nos. 4625, 4826, 4627, 4628 and 4629 of 83, the Hon’ble Court granted interim stay of eviction of the petitioner from the lands pending disposal of the Revision Petition filed against the orders of eviction.

10.
The petitioner received a memo 761/F2/83-2 Government of Andhra Pradesh, Social Welfare Department dated. 3.7.1984 rejecting the Revision Petition filed against the order dated 31.1.1983 in S.R.A. 74/78 on the file of the Agent to Government, West Godavari District (District Collector), Eluru.  The petitioner has not received any order in the other Revision Petitions filed against the common orders dated 31.1.83 in S.R.A. 69/78, 71/78, 72/78 and 73/73.  As the points involved in all the revision petitions are the same and common, the petitioner is assuming that similar orders would be passed in the other revision petitions and is seeking relief in this Hon’ble Court against the orders in the Revision Petitions which would be the same as the one passed in Memo. 761/F2/83-2 Government of Andhra Pradesh, Social Welfare Department dated 3.7.84 and is seeking permission of the Hon’ble Court to dispense with the filing of the order of the Government of Andhra Pradesh, Social Welfare Department in the Revision Petitions filed before the Government of A.P. against the orders dated 31.1.1983 in S.R.A. Nos. 69/78, 71/78, 7278 and 73/78 on the file of the court of the Agent to the Government, West Godavari District (District Collector), Eluru.
The petitioner prays that in the circumstances the Hon’ble Court may be pleased to dispense with the filing of the order of the Government of Andhra Pradesh, Social Welfare Department in the Revision petition filed before the Government of A.P against the orders dated 31.1.1983 in S.R.A. Nos. 69/78, 71/78, 72/78 and 73/78 on the file of the Court of the Agent told he Government, West Godavari District (District Collector), Eluru if any for the time being.
11.
The petitioner submits that the orders of the Government rejecting the revision petitions filed against the common order dated 31.1.1983 in S. R. As. 69/78, 71, 72, 73 and 74 of 78 are contrary to law, erroneous on the face of the record, and unjust and are liable to be quashed for the reasons stated in the Memorandum of Grounds.  The petitioner has no other remedy except to approach the Hon’ble Court for adequate relief in the circumstances of the case.

12.
The petitioner has not already filed a writ petition or writ petitions in the High Court, other than those mentioned and referred to in the affidavit, or instituted any other legal proceedings in any Court of Law or Tribunal, either for the same or substantially the same relied on previous occasions.  Reference to proceedings before the Settlement officer is not necessary, to determine the questions arising in the case and the petitioner is not referring to the same.

13.
The petitioner prays that the Hon’ble Court may be pleased to issue a writ of ……..or other appropriate writ or order or directions in the nature thereof to call for the records (i) in Memo. 761/F2/83-2 Government of Andhra Pradesh, Social Welfare Department dated 3.7.84 in S.R.A. 74/78 and Memos relating to orders passed in connected revision petitions filed before the Government of Andhra Pradesh, if any, against the common order dated 31.1.83 in S.R.A. Nos. 69, 71, 72 and 73/76 Court of the Agent to Government (District Collector) West Godavari, Eluru. (ii) in S.R.A. Nos. 69, 71, 72, 73 and 74 of 78 on the file of the Agent to Government, West Godavari (District Collector) Eluru and (iii) in S.R. Nos. 6, 8, 9, 10 and 12 of 78 on the file of the Special Deputy Collector, Tribal Welfare, Eluru to quash the orders of respondents 1 to 3 directing ejectment of the petitioner from the lands described in the schedules attached to each of S. Rs. 6, 8, 9, 10 and 12 of 78 and to pass appropriate orders as are just and necessary for the following among other grounds:
a)  The orders of the authorities are contrary to law, erroneous on the face of the record, and should be set aside.

b)  The language adopted for initiation of the proceedings and invoking jurisdiction under the A.P. Scheduled Areas land Transfer Regulation 1 of 1959 as amended by Reg. 1 of 1970 that the petitioner is a non-tribal, that he is in possession of the Schedule landed property from a tribal is not established by any acceptable record.  It is only assumed to initiate the complying.

c)  The Government and the Agent failed to refer to the several contentions urged and a…in exercising jurisdiction.

d)  As long time elapsed between the date of hearing 26.4.1982 and the date of the order 31.1.1983 by the appellate court, it is possible that the several obvious points urged, before the agent were not dealt with and the authority should have been directed by the Government to rehear the appeals afresh.

e)  The authorities failed to refer to and deal with the contention that ‘Malas residing in the Scheduled Areas are Scheduled Tribes and they continue as Scheduled Tribes.  The authorities in that view ought to have held that their occupation is not in a contravention of A.P. Scheduled Areas Land Transfer Regulations of 1959 or 1970 and rejected the application for restoration of possession in conformity with the provisions of the regulations.

f)  The authorities below ought to have followed decision of the High court dated 23.6.1977 in W.P. 6338/75 and held that the petitioner is entitled to remain in possession of the lands as a member of the Scheduled Tribe and can not be evicted.
g)  The authorities ought to have held that the lands were acquired by ‘Podu’ cultivation by the father of the petitioner and they remained in the possession of the family, that there is no evidence oral or documentary that the lands were acquired by the predecessors of the complainant at any point of known time.
h)  The authorities ought to have noticed that the predecessors of the complaint are “I jaradars of farmers” for collection of Land Revenue and have no title to the lands.
i)  The authorities failed to notice that there is no acceptable evidence regarding the original acquisition and the alleged lease and enjoyment for initiation of the proceedings under the Regulations.

j)  The authorities ought to have noticed that the provisions of A.P.S.A.L.T. Regulation of 1959 or 1970 are not retrospective in operation and can not be invoked for initiating proceedings under the Regulations.

k)  The authorities ought to have seen that in the alternative, the petitioner acquired prescriptive title by adverse possession and he can not be evicted.

l)  The other reasons are not sound and tenable.

14.
The petitioner is in possession and enjoyment of he lands since the past several years, investing large sums for improving the lands from time to time and would suffer irreparable loss if eviction is enforced.  As submitted, the very object of the Constitution of India would be defeated if the petitioner who belongs to the scheduled tribe, is denied the benefit of its provisions.

15
The petitioner prays that the Hon’ble Court may be pleased to suspend the operation of the orders dated. 5.7.78 in S. R. Nos. 6, 8, 9, 10 and 12 of 78 on the file of the Special Deputy Collector, Tribal Welfare, Eluru directing eviction from the lands in his possession as mentioned in the schedule attached to each of the S. Rs. 6, 8, 9, 10 and 12 of 78 situate at Yepulapadu, hamlet of Korsavarigudem, Polavaram taluk pending disposal of the writ petitions and to pass appropriate orders as are just and necessary. 

Solemnly affirmed at Hyderabad

this is the    day of

and signed his name un my presence.



Before me









Advocate: Hyderabad

